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DECI SI ON

This case is before the Public Enploynent Relations Board
(Board) on appeal by the charging party of the Board agent's
'disnissal, attached hereto. The charging party chall enges the
di sm ssal of that portion of its charge that alleges that the
respondent viol ated section 3519(b) of the Ralph C Dills Act.
We have reviewed the dismssal and find that the unfair practice
charge alleging a violation of section 3519(a) states a prim
facie case that respondent interfered with enpl oyees' rights, and
we agreé that this allegation nust be deferred to arbitration

under Lake Flsinore School District (1987) PERB Decision No. 646.



Wth regard to the allegation that respondent interfered
with the rights of the enployee organization, we find that the
al |l eged statenment wherein the respondent threatened that there
woul d not be a contract states a prinma facie case that the
respondent interfered with the rights of the enployee
organi zation.! Finally, we summarily deny respondent's request
that it be awarded costs and fees.

ORDER

For the reasons stated above, the Board AFFIRMS the Board
agent's dismssal of the allegation that respondent interfered
with the enpl oyees' rights. The Board hereby REVERSES the Board
agent's dism ssal of the allegation that the respondent |
interfered with the rights of the enpl oyee organi zation, and
REMANDS the Board agent's dism ssal of this allegation to the
Gener al Counsel.. The Board hereby ORDERS the CGeneral Counsel to

"issue a conplaint alleging a violation of section 3519(b).

By the BOARD

"We note that the charging party alleged the nininum
required to state a prima facie case. In future cases, the
charging party runs the risk of a dismssal should it fail to
al | ege the necessary facts.



STATE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor
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November 17, 1988

Ronal d Yank

Carroll, Burdick & McDonough
One Ecker Place, Suite 400
San Franci sco, CA 94105

Re: California Departnent of Forestry Enployees Assocjiatjion v,
State of California. Case No. S CE-392-S

Dear Mr. Yank:

On July 25, 1988, the California Departnent of Forestry

Enpl oyees Association (CDFEA) filed an unfair practice charge

against the State of California alleging violations of the

Dills Act, sections 3519(a), (b) and (d). Specifically, the

charge alleges that a nanagenent representative made threats
. agai nst enpl oyees and the union for engaging in protected

activity.

| indicated to you in ny attached letter dated Novenber 8,
1988, that the above-referenced charge did not state a prinma
facie case. You were advised that if there were any factua

i naccuraci es or additional facts that would correct the
deficiencies explained in that letter, you should anmend the
charge accordingly. You were further advised that unless you
anended the charge to state a prina facie case, or withdrew it
prior to Novenber 15, 1988, the charge would be di sm ssed.

| have not received either a request for withdrawal or an
anended char ge. | amtherefore dism ssing the charge based on
the facts and reasons contained in nmy Novenber 8, 1988, letter.

Right _to Appeal

Pursuant to Public Enploynment Rel ations Board regul ations, you
may obtain a review of this dismssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal (California Adm nistrative
Code, title 8, section 32635(a)). To be tinely filed, the
original and five copies of such appeal nust be actually
received by the Board itself before the close of business
(5:00 p.m) or sent by telegraph, certified or Express United
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States mail postmarked no later than the |ast date set for
filing (California Adm nistrative Code, title 8,

section 32135). Code of Civil Procedure section 1013 shal
apply. The Board's address is:

Publi ¢ Enpl oynment Rel ati ons Board
1031 18th Street
Sacrament o, CA 95814

If you file a tinmely appeal of the refusal to issue a
conmplaint, any other party may file with the Board an original
and five copies of a statenent in opposition within twenty

cal endar days following the date of service of the appeal
(California Admi nistrative Code, title 8, section 32635(h)).

Service

Al'l docunents authorized to be filed herein nmust also be
‘"served" upon all parties to the proceeding, and a "proof of
service" nust acconpany each copy of a docunent served upon a
party or filed with the Board itself. (See California

Adm ni strative Code, title 8, section 32140 for the required
contents and a sanple form) The docunent will be considered
properly "served" when personally delivered or deposited in the
first-class mail postage paid and properly addressed.

Extension of Tine

A request for an extension of time in which to file a docunent
-with the Board itself nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nmust be filed at |east three cal endar days before the
expiration of the tine required for filing the docunment. The
request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party (California Adm nistrative Code, title 8, section 32132).
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Einal Date
If no appeal is filed within the specified tine limts, the
dismssal will becone final when the time limts have expired,

Si ncerely,

CHRI STINE A. BOLO@N\A
Ceneral Counsel

Bernard McMoni gl e
Staff Attorney

At t achnent
cc: Jeffrey Fine
5788d
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~PUBLIC EMPLOYMENT RELATIONS BOARD

Socromemto Regionel Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

Novenber 9, 1988

Ronal d Yank

Carrol |, Burdi ck & McDonough
One Ecker Pl ace, Suite 400
Ban Franci sco, CA 94105

Re: (California Department of Forestry_ Enployees Association v.
S

State of Cal i_erni a. Case No. S CE-392-
Dear M. Yarik:

Qur letter of Novenber 8 incorrectly states that your charge
w Il be dismssed without |leave to anend if we do not recelve
an anended charge or withdrawal fromyou by Novenber 11. The
date for dismssal if the above is not received should be
Novenber 15. | apol ogi ze for any inconvenience.

Si ncerely,

Bernard McMoni gl e
Staff Attorney

5744d



STATE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

Novenber 8, 1988

Ronal d Yank

Carrol |, Burdick & MDonough
One Ecker Pl ace, Suite 400
San Franci sco, CA 94105

Re: WARNING LETTER California Department of Forestry

Enpl oyees Association v. State of California. Case
No. S CE-392-S

Dear M. Yank:

O July 25, 1988, the California Departnent of Forestry

Enpl oyees Association (CDFEA) filed an unfair practice charge
against the State of California alleging violations of the
Dlls Act, sections 3519(a), (b) and (d). Specifically, the
charge all e?es that a nmanagenent representative nade threats
agai nst enpl oyees and the union for engaging in protected
activity.

| nvestigation of this charge revealed the following. The
Md-Valley Fire District had a contract with the California
Departnent of Forestry and Fire Protection (CDF) to provide
fire protection for the district. Local union representatives
made public criticisns of l[ocal CDF managenent includi ng
criticisns to the Md-Valley Fire Dstrict Board. ?
policies criticized was a recommendation to the Md-Valley
Board by | ocal CDF nanagenent that the jurisdiction of t\/\o fire
stations in the district be turned over to the Gty of Fresno.
According to the union, that particular proposal could have
meant a shift in firefightinfg responsibilities fromstate

enpl oyees to Gty of Fresno firefighters.

t he

On May 11, 1988, nmanagenent representative Brian Weatherford, a
Ranger |1l enpl oyed bg , allegedly nmade a statenent about
how enpl oyees shoul d be asked who they work for, and if they
say Md-Valley instead of CDF, they should be transferred.
According to the union, Watherford also said that, "if the
union and that board don't quit screwng around with that
contract, then there won't be any nore contract and COF w ||
see toiIt."

At the tine of these events, CDF and CDFEA were signatory to a
col l ective bargai ning agreenent. That a%r eenment provides in
section 6.06, Enployee Rights, that "each enpl oyee retains all
rights conferred by section 3515, et seq. of the State

Enpl oyer - Enpl oyee Rel ations Act." The agreenent's grievance
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and binding arbitration procedure, also contained in Article 6,
defines a grievance as "a dispute of one or nore enpl oyees, or
a dispute between the State and CAUSE invol ving the

i nterpretation, application, or enforcenment at the express tine
of this Agreenent.

Section 3514.5(a)(2) of the Dills Act states I n pertinent
part, that PERB,

shall not . . . issue a conplaint against
conduct also prohibited by the provisions of
the . . . [collective bargai ning agreenent

in effect] between the parties until the
gri evance nachi nery of the agreenent, if it
exists and covers the matter at issue, has
been exhausted either by settlenent or

bi nding arbitration.

In Lake El sinore School District (1987) PERB Decision No. 646,
PERB hel d that section 3541.5(a) of the Educational Enploynent

" Relations Act, which contains |anguage identical to

Section 3514.5(a% of the DIls Act, established a jurisdictiona
rule requiring that a charge be di sm ssed and deferred if: (1)
the grievance nachinery of the agreenent covers the natter at

I ssue and culmnates in binding arbitration; and, (2) the conduct
conplained of in the unfair Bractice charge is prohibited by the
provi sions of the agreenent between the parties. PERB Rule
32620(b) (5) (California Admnistrative Code, title 8,
section 32620(b)(5)) also requires the investigating board agent
to dismss a charge where the aIIegat|ons are properly deferred
to binding arbitration.

These standards are net with respect to this case. First, the
gri evance machi nery of the agreenent/ MU covers the dispute
raised by the unfair practice charge and cul mnates in binding
arbitration. Second, the conduct conplained of in this charge,
that managenent interfered with the rights of both CDFEA and
CDFEA nenbers by way of threats, is arguably prohibited by
section 6.06 of the collective bargaining agreenent. The first
threat that enployees would be transferred out of the
geographi cal area for expressing their opinions seens to be
clearly covered by section 6.06, which states, "each enpl oyee
retains all rights conferred by section 3515 et seq. of the State
Enpl oyer - Enpl oyee Rel ations Act."

- The second threat that "if the union and the board don't quit
screwing around with the contract, there won't be any nore
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contract,” may also interfere with enployee rights. Threats to
enpl oyee organi zati ons have been held to be interference with
enpl oyee rights. Santa Mnica Unified Union_School District
(1979) PERB Decision No. 103. CDFEA contends that the second
threat also interferes with the enployee organi zation's rights
and that those rights are not guaranteed under the contract and
therefore are not subject to the grievance and arbitration
procedure. Thus, CDFEA contends that there is a separate
viohation of Governnment Code section 3519(b) based on the sane
conduct.

This theory is without nerit for the followi ng reasons. First,
Charging Party has not established that its rights were

t hreatened i ndependently of the threat against enployee rights.
Novato Unified School District (1982) PERB Decision No. 210;
Gonazal es _Union_Hi gh School District (1984) PERB Deci sion

No. 410. Charging Party states that "[t]he threat could
materialize into acts that do not directly run agai nst

i ndi vidual s, but rather against the Association. .. ." Such an
assertion is speculative and is not a statenent of fact. As
expl ai ned, the threat which is alleged to have been made
interferes with enployee rights. Second, this case involves a
substantial question of whether section 6.06 of the agreenent

bet ween the parties has been viol at ed. It is clear that
interference with enployee rights is at the center of this

di spute and resolution of this issue nmay settle this matter in a
way conpatible with the Act. Accordingly, this charge nust be
deferred to arbitration and will be dismssed. Such disnmssal is
wi thout prejudice to the Charging Party's right, after
arbitration, to seek a repugnancy review by PERB of the
arbitrator's decision under the Dry_Creek criteria. See PERB
Regul ation 32661 (California Adm nistrative Code, title 8,
section 32661); Los Angeles Unified School District (1982) PERB
Deci sion No. 218; Dy Creek Joint Elenentary School District
(1980) PERB Order No. Ad-8la.

If you feel that there are any factual inaccuracies in this
letter or any additional facts which would require a different
concl usi on than the one expl ai ned above, please anend the charge
accordingly. This anended charge should be prepared on a
standard PERB unfair practice charge formclearly |abeled First
Amended Charge, contain all the facts and allegations you wish to
make, and be signed under penalty of perjury by the charging
party. The amended charge nust be served on the respondent and
the original proof of service nmust be filed with PERB. If | do
not receive an anmended charge or withdrawal fromyou before
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Novenber 11, 1988, | shall dismss your charge without |eave to
amend. |If you have any questions on how to proceed, please call
me at (916) 322-3198.

Si ncerely,

Bernard McMoni gl e
Staff Attorney

5677d



